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PLAINTIFF COMERICA BANK'S 
AMENDED MOTION FOR SUMMARY FINAL JUDGMENT OF FORECLOSURE 

Plaintiff Comerica Bank, a Texas banking association ("Comerica"), by and through its 

undersigned counsel and pursuant to Florida Rule of Civil Procedure 1.510, moves this Court for 



entry of Summary Final Judgment as to Counts IV and V of its Second Amended Complaint 

for Foreclosure and Damages, and as grounds states: 

I. INTRODUCTION 

1. This action began on November 17, 2011 with the filing of Comerica's Complaint 

for Foreclosure. On May 30, 2012, Comerica obtained leave from this Court to file its Second 

Amended Complaint for Foreclosure and Damages ("Complaint"), in which Comerica seeks, 

among other things, a judgment of foreclosure against Defendants Ocean 4660, LLC ("Ocean 

4660"), Oceanside Lauderdale, Inc. ("Oceanside Lauderdale"), Kenneth A. Frank ("Frank"), 

Angela Dipilato ("Dipilato"), Waste Management Inc. of Florida d/b/a Southern Sanitation 

("WMIF"), Affinity Mechanical Inc. ("Affinity"), Broward County (the "County"), Motion 

Elevator, Inc. ("Elevator"), Rose Portelli ("Portelli"), Euro First Choice Enterprises Inc. ("Euro") 

and Michal Holovka ("Holovka"). 

2. Ocean 4660 answered the Complaint on June 19, 2012 and raised several 

affirmative defenses, none of which is sufficient to prevent this Court's entry of Summary Final 

Judgment of Foreclosure in Comerica's favor. 

3. Defendant Oceanside Lauderdale entered an appearance in this action through 

counsel who later withdrew . Since its counsel's withdrawal, Oceanside Lauderdale has yet to 

hire new counsel and has failed to respond to the Complaint. Accordingly, Comerica filed a 

Motion for Judicial Default against Oceanside Lauderdale, which is pending as of the date of this 

filing. 

' Count IV - Action to Foreclose Mortgage on Real Property Securing Notes. 
2 Count V - Action to Foreclose Mortgage on Personal Property Secured by the Notes. 
3 Charmaine J. Comprosky, Esq. filed her Motion to Withdraw as counsel for Oceanside Lauderdale on June 22, 
2012; the order granting her motion was later entered on January 10, 2013 



4. Defendant Frank answered the Complaint on September 18, 2012 and raised 

several affirmative defenses, none of which is sufficient to prevent this Court's entry of 

Summary Final Judgment of Foreclosure in Comerica's favor. 

5. Defendant Dipilato failed to respond to the Complaint in any way and the Clerk of 

Court entered a default on March 21, 2012. 

6. Defendant WMIF failed to respond to the Complaint in any way and the Clerk of 

Court entered a default on December 9, 2011. 

7. Defendant Affinity filed its response to the Complaint on June 6, 2012 through its 

president, a non-lawyer. On January 7, 2013, this Court granted Comerica's Motion to Strike 

Affinity Mechanical, Inc.'s Response to Second Amended Complaint for Foreclosure and 

Damages because Affinity cannot represent itself and must be represented by a lawyer. As of the 

date of this filing, Affinity has still failed to file a response to the Second Amended Complaint 

through a licensed Florida lawyer. 

8. The County answered the Complaint on December 20, 2011, but did not raise any 

defenses. 

9. Elevator failed to respond to the Complaint in any way and the Clerk of Court 

entered a default on May 17, 2012. 

10. Portelli failed to respond to the Complaint in any way and the Clerk of Court 

entered a default on May 17, 2012. 

11. Euro failed to respond to the Complaint in any way and the Clerk of Court entered 

a default on June 20, 2012. 

12. Holovka failed to respond to the Complaint in any way and the Clerk of Court 

entered a default on June 20, 2012. 



II. STATEMENT OF UNDISPUTED FACTS 

13. The following relevant facts are not in dispute and are supported by the amended 

affidavit of Alan Blankstein, attached hereto as Exhibit "A." 

14. On January 3, 2008, Comerica agreed to lend Ocean 4660 a principal sum of Ten 

Million Eight Hundred Fifty Thousand and No/100 Dollars ($10,850,000.00) (the "First Loan"). 

Ex. A 1 5 . 

15. As evidence of the First Loan, Ocean 4660 executed and delivered to Comerica an 

Installment Note ("First Note"). Ex. A f 6. A true and correct copy of the First Note is attached 

to the Complaint as Exhibit "A." 

16. On January 3, 2008, Comerica also agreed to lend Ocean 4660 a principal sum of 

One Million and No/100 Dollars ($1,000,000.00) (the "Second Loan") (collectively with the 

First Loan, the "Loans"). Ex. A K 5. As evidence of the Second Loan, Ocean 4660 executed and 

delivered to Comerica a Draw-To Note ("Second Note") (collectively with the First Note, the 

"Notes"). Ex. A % 6. A true and correct copy of the Second Note is attached to the Complaint as 

Exhibit "B." 

17. On January 25, 2008, Ocean 4660 and Comerica entered into an ISDA Master 

Agreement, as confirmed by a written Confirmation Letter dated January 25, 2008 (collectively, 

the "Swap Agreement"), whereby each party agreed to enter into a series of transactions 

resulting in certain payments between the parties, as set forth in more detail in the Schedule 

contained therein. Ex. A If 7. A true and correct copy of the Swap Agreement is attached to the 

Complaint as Composite Exhibit "C." 

18. On January 3, 2008, to secure repayment of the Notes, Ocean 4660 executed and 

delivered to Comerica a Continuing Collateral Mortgage ("Mortgage"). Ex. A f 5. The 



Mortgage was recorded on January 7, 2008 in Official Records Book 44971 at Page 797 of the 

Public Records of Broward County, Florida. A true and correct copy of the Mortgage is attached 

to the Complaint as Exhibit "E." 

19. The Mortgage grants Comerica a lien on real property located in Broward County, 

Florida (hereinafter the "Subject Real Property"), as more fully described below and in Exhibit A 

of the Mortgage. See Compl. Ex. E at 1. The current legal description of the Subject Real 

Property is: 

Land situated in the County of Broward, State of Florida, described as follows: 

PARCEL A 

Lots 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Block 10, and Lots 14, 15, 16 and 
17, in Block 9 of LAUDERDALE BY THE SEA, according to the Plat thereof, 
recorded in Plat Book 6, Page 2 of the Public Records of Broward County, 
Florida; ALSO, all of that parcel of land, if any, bounded on the West by the 
easterly line of said Lots 14, 15, 16 and 17, of said Block 9, bounded on the East 
by the Atlantic Ocean, bounded on the North by the north line of Lot 17 of said 
Block 9, bounded on the South by the south line of Lot 14 of said Block 9, 
extended easterly to the Atlantic Ocean, said land fronting on the Atlantic Ocean. 

Land situated in the County of Broward, State of Florida, described as follows: 

PARCEL B 

Lots 20 and 21, in Block 10 of LAUDERDALE BY THE SEA, ACCORDING 
TO THE Plat thereof, recorded in Plat Book 6, Page 2, of the Public Records of 
Broward County, Florida. 

PARCEL C 

Lots 9, 10, 22, 23, and 24, in Block 10, of LAUDERDALE BY THE SEA, 
according to the Plat thereof, recorded in Plat Book 6, Page 2 of the Public 
Records of Broward County, Florida. 

Tax Identification No.s 19318-01-06100 and 19318-01-07000 (Parcel A) 
19381-01-07300 (Parcel B) 
19318-01-06800 and 19318-01-06820 (Parcel C) 

Commonly known as 4660 N. Ocean Drive, Lauderdale by the Sea, Florida. 



20. Ocean 4660 claims an interest in the Property that is the subject of this foreclosure 

action by virtue of the deed dated January 3, 2008 and recorded on January 7, 2008 in Official 

Records Book 44971 at Page 759; the deed dated January 3, 2008 and recorded on January 7, 

2008 in Official Records Book 44971 at Page 757; and Assignment of Leasehold Interest dated 

January 3, 2008 and recorded on January 7, 2008 in Official Records Book 44971 at Page 761 of 

the Public Records of Broward County. 

21. Oceanside Lauderdale may claim an interest in the Property that is the subject of 

this foreclosure action as a party in possession of the Subject Real Property, and by virtue of the 

Notice of Mechanics Lien recorded on November 4, 2010 in Official Records Book 47501 at 

Page 1818; the Notice of Pendency recorded on January 11, 2010 in Official Records Book 

46790 at Page 604; the Notice of Mechanics Lien recorded on January 21, 2011 in Official 

Records Book 47664 at Page 42; the Notice of Mechanics Lien recorded on July 8, 2011 in 

Official Records Book 48025 at Page 223; the Notice of Lis Pendens recorded in Book 48272 at 

Page 1346; the Notice of Lis Pendens recorded in Book 48300 at Page 259; and the Lien 

recorded January 24, 2011 in Official Records Book 47667 at Page 1610 of the Public Records 

of Broward County. 

22. Frank claims an interest in the Property that is the subject of this foreclosure 

action as a party in possession of the Subject Real Property, and by virtue of the Notice of 

Mechanics Lien recorded on November 4, 2010 in Official Records Book 47501 at Page 1818; 

the Notice of Pendency recorded on January 11, 2010 in Official Records Book 46790 at Page 

604; the Notice of Mechanics Lien recorded on January 21, 2011 in Official Records Book 

47664 at Page 42; the Notice of Lis Pendens recorded in Book 48272 at Page 1346; the Notice of 

Mechanics Lien recorded on July 8, 2011 in Official Records Book 48025 at Page 223; the 



Notice of Lis Pendens recorded in Book 48300 at Page 259; the Lien recorded on July 8, 2011 in 

Official Records Book 48025 at Page 217; the Lien recorded on July 8, 2011 in Official Records 

Book 48025 at Page 223; and the Affidavit recorded on January 26, 2012 in Official Records 

Book 48472 at Page 776 of the Public Records of Broward County. 

23. Dipilato may claim some interest in the Property that is the subject of this 

foreclosure action as a party in possession of the Subject Real Property, and by virtue of the 

Notice of Mechanics Lien recorded on November 4, 2010 in Official Records Book 47501 at 

Page 1818; the Notice of Pendency recorded on January 18, 2011 in Official Records Book 

47653 at Page 1590 and rerecorded on January 21, 2011 in Official Records Book 47663 at Page 

1853; the Notice of Mechanics Lien recorded on January 21, 2011 in Official Records Book 

47664 at Page 42; the Lien recorded on January 24, 2011 in Official Records Book 47667 at 

Page 1610; the Lien recorded on January 18, 2011 in Official Records Book 47653 at Page 1595; 

the Notice of Mechanics Lien recorded on July 8, 2011 in Official Records Book 48025 at Page 

223; the Notice of Lis Pendens recorded in Book 48272 at Page 1346; the Notice of Lis Pendens 

recorded in Book 48300 at Page 259; the Affidavit recorded in Official Records Book 48250 at 

Page 1044; the Affidavit recorded in Official Records Book 48298 at page 1015; and the 

Affidavit recorded in Official Records Book 48298 at Page 1021 of the Public Records of 

Broward County. 

24. WMIF may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Default Final Judgment dated December 8, 2010 and recorded 

on December 29, 2010 in Official Records Book 47618 at Page 75, and re-recorded on June 15, 

2011 in Official Records Book 47977 at Page 298 of the Public Records of Broward County. 



25. Affinity may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Claim of Lien dated January 13, 2011 and recorded on 

January 18, 2011 in Official Records Book 47655 at Page 1644 of the Public Records of Broward 

County. 

26. The County claims an interest in the Property that is the subject of this foreclosure 

action by virtue of the Broward County Tourist Development Tax Warrant Lien recorded on 

April 14, 2009 in Official Records Book 46134 at Page 1028 of the Public Records of Broward 

County. 

27. Elevator may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Claim of Lien recorded on April 25, 2011 in Official Records 

Book 47871 at Page 1801 of the Public Records of Broward County. 

28. Portelli may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Claim of Lien recorded on April 25, 2011 in Official Records 

Book 47871 at Page 1801 of the Public Records of Broward County. 

29. Euro may claim some interest in the Property that is the subject of this foreclosure 

action by virtue of the Mechanic's Lien recorded on September 26, 2011 in Official Records 

Book 48202 at Page 197; the Mechanic's Lien recorded on November 16, 2011 in Official 

Records Book 48310 at Page 44; and the Notice of Mechanics Lien recorded on January 18, 

2012 in Official Records Book 48454 at Page 366 of the Public Records of Broward County. 

30. Holovka may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Lis Pendens recorded on November 16, 2011 in Official 

Records Book 48310 at Page 41 of the Public Records of Broward County. 



31. The Mortgage also grants Comerica a security interest in all personal property, as 

more fully described below, located in or used or procured for use in connection with the Subject 

Real Property, at the time the Mortgage was executed or thereafter. See Compl. Ex. E at 1-2. 

32. Pursuant to the Mortgage, Ocean 4660 absolutely and unconditionally mortgaged, 

warranted, and assigned to Comerica all of Ocean 4660's right, title and interest existing at the 

time the Mortgage was executed and thereafter arising in and to the rents, issues, profits, 

revenues, accounts and general intangibles arising from the Subject Real Property or relating to 

any business conducted by Ocean 4660 thereon under present or future leases, licenses or 

otherwise. See Compl, Ex. E at 1. 

33. On January 3, 2008, Ocean 4660 executed and delivered to Comerica a Security 

Agreement (the "Security Agreement"), whereby Ocean 4660 pledged, assigned and granted to 

Comerica a continuing security interest and lien in certain personal property, as more fully 

described therein. Ex. A 1 5. A true and correct copy of the Security Agreement is attached to 

the Complaint as Exhibit "F." 

34. To further perfect the security interest granted by the Mortgage and by the 

Security Agreement in the personal property described in each document and in the UCC-1 (as 

hereinafter defined) (collectively, the "Subject Personal Property"), Ocean 4660 delivered to 

Comerica a Uniform Commercial Code Financing Statement (the "UCC-1"). The UCC-1 was 

filed with the Florida Secretary of State under File Number 20080735983X on January 4, 2008. 

A true and complete copy of the UCC-1 is attached to the Complaint as Exhibit "G." 

35. The current legal description of the Subject Personal Property is: 

Together with (a) all related easements, hereditaments, appurtenances, rights, 
licenses and privileges; (b) all buildings and improvements situated under, upon 
or over any of the above described land; (c) all the rents, issues, profits, revenues, 
accounts and general intangibles arising from the above described land, or relating 



to any business conducted by the Mortgagor on it, under present or future leases, 
licenses or otherwise; (d) all machinery, equipment, goods, fixtures, and articles 
of personal property of every kind and nature (other than Household Goods, as 
defined by 12 CFR 227.12, as amended from time to time, and other than 
consumer goods, as defined in the Uniform Commercial Code, unless such goods 
were purchased with the proceeds of any loan specifically referenced as being 
secured by the Mortgage), now or later located upon the above described land and 
useable in connection with any present or future operation on the land including, 
without limit, all lighting, heating, cooling, ventilating, air-conditioning, 
incinerating, refrigerating, plumbing, sprinkling, communication and electrical 
systems, and all general intangibles, including without limit software, acquired or 
used in connection therewith, (e) all "as-extracted collateral", and (f) all awards or 
payments, and interest on them, made with respect to the premises as a result of 
(i) any eminent domain proceeding, (ii) any street grade alteration, (iii) any loss of 
or damage to any building or other improvement, ( iv) any other injury to or 
decrease in the value of the premises, (v) any refund due on account of the 
payment of real estate taxes, assessments or other charges levied against the 
premises or (vi) any refund of utility deposits or right to any tenant deposit. 

36. Comerica owns and holds the original Notes, Mortgage, Swap Agreement, 

Security Agreement, UCC-1, Guaranties and all other documents evidencing and/or securing the 

Loans (hereinafter collectively referred to as the "Loan Documents"). Ex. A ^ 12. 

37. On June 9, 2010, Ocean 4660 and Comerica entered into a Forbearance 

Agreement, as amended on September 3, 2010 and again on May 5, 2011 (collectively, the 

"Forbearance Agreement"). Ex. A ^ 9. A true and correct copy of the Forbearance Agreement is 

attached to the Complaint as Exhibit "H." 

38. Under the Forbearance Agreement, Ocean 4660 waived 

ALL CLAIMS, CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR 
OFFSETS AND/OR ALLEGATIONS BORROWERS AND/OR 
GUARANTORS MAY HAVE OR MAY HAVE MADE OR WHICH ARE 
BASED ON FACTS OR CIRCUMSTANCES ARISING AT ANY TIME UP 
THROUGH AND INCLUDING THE DATE OF THIS AGREEMENT, 
WHETHER KNOWN OR UNKNOWN, AGAINST ANY OR ALL OF BANK, 
BANK'S EMPLOYEES, OFFICERS, DIRECTORS, ATTORNEYS, 
STOCKHOLDERS, AFFILIATES AND SUCCESSORS AND ASSIGNS.4 

4 This waiver language is set forth in the June 9, 2010 instrument. The waiver contained in the September 3, 2010 
instrument replaces the phrase "through and including the date of this agreement" with "through and including the 
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Compl., Comp. Ex. H (emphasis supplied). 

39. The Loans are in default for, among other things: 

a) failure to repay the Loans when they matured; 

b) failure to pay Comerica the sum of $78,229.44 for reimbursement of the 

protective advance Comerica made for 2009 and 2010 real property taxes, which 

payment was due by July 31, 2011; 

c) failure to provide Comerica by May 31, 2011 evidence that the conditions 

of Section 13 of the Forbearance Agreement (regarding discharge of certain liens) had 

been met; 

d) failure to deliver to Comerica by May 31, 2011 an executed Non-

Disturbance and Attornment Agreement and Landlord's Consent, as required by Section 

19 of the Forbearance Agreement; 

e) failure to pledge to Comerica a first priority security interest in the Bank 

of America Accounts (as defined in the Forbearance Agreement) by May 16, 2011; 

f) failure to deliver to Comerica by May 16, 2011 a fully executed personal 

financial statement for guarantor Remo Polselli, as required by Section 30 of the 

Forbearance Agreement; 

g) failure to cause all liens, notices of pendency, notices of lis pendens and 

any other documents recorded in the real property records against the Subject Real 

Property by Oceanside Lauderdale, Frank, Dipilato, or any other party related to them to 

be discharged by July 31, 2011 as required by Section 13 of the Forbearance Agreement; 

and 

date of this amendment." Similarly, the waiver contained in the May 5, 2011 instrument clarifies the same sentence 
to indicate the waiver is "through and including the date of the second amendment." 

11 



h) failure to pay the amounts owed under the Swap Agreement when it 

matured on February 1, 2011. 

Ex. ATf 10. 

39. As a result of the foregoing breaches and pursuant to the terms of the Loan 

Documents, Comerica, by virtue of this action, declared the entire outstanding balances of the 

Notes immediately due and payable, together with title search expenses for ascertaining 

necessary parties to this action, advances for taxes, insurance, protection of the Subject Real and 

Personal Property, the costs of this action and attorneys' fees. Id. 111. 

40. Pursuant to the Loan Documents, Ocean 4660 owes Comerica a total of 

$12,757,451.63, as follows: 

First Note 
Principal $10,651,445.32 
Past due and accrued interest $ 975,097.67 
Late fees $ 1,219.87 
TOTAL DUE ON FIRST NOTE AS OF JANUARY 23, 2013 $11,627,762.86 
Per diem interest beginning January 24, 2013 $ 1,608.24 

Second Note 
Principal $ 933,449.13 
Past due and accrued interest $ 94,278.36 
Late fees $ 116.68 
TOTAL DUE ON SECOND NOTE AS OF JANUARY 23, 2013 $ 1,027,844.17 
Per diem interest beginning January 24,2013 $ 155.57 

Swap Agreement $ 101,844.60 

GRAND TOTAL $12.757.451.63 

Ex. A f̂ 12. 

41. Ocean 4660 has not paid Comerica the sums due under the Loan Documents. Ex. 

A1fl3. 

12 



42. Comerica retained the law firm of Holland & Knight LLP to represent it in this 

matter and is obligated to pay its counsel a reasonable fee, Ex. A ^ 4, which is secured under and 

pursuant to the lien of the Loan Documents. The attorneys' fees charged to Comerica total 

$164,058.72 through January 16, 2013, and the costs total $11,526.61 through January 16, 2013. 

See Affidavit as to Services Rendered and Expenses Incurred, attached hereto as Exhibit "B." 

III. LEGAL ARGUMENT 

A. Standard for Summary Judgment 

43. Florida Rule of Civil Procedure 1.510(c) provides that summary judgment "shall 

be rendered forthwith if the pleadings and summary judgment evidence on file show that there is 

no genuine issue as to any material fact and that the moving party is entitled to judgment as a 

matter of law." Fla. R. Civ. P. 1.510(c) (2012). 

44. Here, the initial burden rests upon Comerica, as movant, to demonstrate the 

nonexistence of any genuine issue of material fact. See DeMesme v. Stephenson, 498 So. 2d 673, 

675 (Fla. 1st DCA 1986). Comerica does not, however, initially carry the burden of exhausting 

the pros and cons of the evidence, or even examining all of its opponent's witnesses. See id. 

Comerica is only required to offer sufficient admissible evidence to support its claim of the non­

existence of a genuine issue. Id. 

45. Once the movant tenders competent evidence to support its motion, the opposing 

party must come forward with counter-evidence sufficient to reveal a genuine issue of material 

fact. Zabrani v. Riveron, 495 So. 2d 1195, 1199 (Fla. 3d DCA 1986); see also DeMesme, 498 

So. 2d at 675; Johnson v. Gulf Life Ins. Co., 429 So. 2d 744, 746 (Fla. 3d DCA 1983). See also 

Carbonell v. Bell South Telecomm., Inc., 675 So. 2d 705, 706 (Fla. 3d DCA 1996) (party entitled 

to summary judgment when it meets burden of showing absence of material disputed issues and 

13 



opposing party fails to refute or challenge moving party's evidence and establish triable issue of 

fact). 

46. The opposing party may not raise paper issues or merely assert that an issue 

exists. Johnson, 429 So. 2d at 746. Moreover, a non-moving party may not rely on bare, 

conclusory assertions in the pleadings to oppose a summary judgment. Bryant v. Shands 

Teaching Hospital and Clinics, Inc., 479 So. 2d 165, 168 (Fla. 1st DCA 1985). 

B. Comerica Is Entitled to Summary Final Judgment as to the Foreclosure 
Counts of Its Complaint. 

47. The record conclusively establishes that Ocean 4660 is obligated to repay the 

Loans pursuant to the terms of the Notes, Compl., Exs. A-B, and to pay the sums due under the 

Swap Agreement. Compl. Ex. C. Likewise, the record conclusively establishes that Ocean 4660 

failed to timely repay the Loans and the Swap Agreement in full when they matured. See Ex. A 

m 10-13. 

48. "Failure to pay goes to the heart of the agreement between the mortgagor and 

mortgagee, and is not a mere technical breach." Smiley v. Mfd. Housing Assocs. Ill Ltd. P 'ship, 

679 So. 2d 1229, 1232 (Fla. 2d DCA 1996). Accordingly, as a matter of law, Comerica is 

entitled to foreclose the Mortgage as a result of Ocean 4660's failure to pay those sums due and 

owing under the Notes and Swap Agreement. See id. 

C. Ocean 4660's Defenses and Affirmative Defenses Lack Merit. 

49. Ocean 4660 has asserted four affirmative defenses to the foreclosure counts of 

the Complaint: (i) contribution (relating to the Swap Agreement); (ii) equitable estoppel; (iii) 

accord and satisfaction; and (iv) that the Swap Agreement is unenforceable due to duress. 

5 Ocean 4660 asserted four additional defenses that do not affect the foreclosure relief Comerica seeks. Specifically, 
Ocean 4660 and guarantors Hanna Karcho-Polselli and Remo Polselli asserted two defenses related to Comercia's 
efforts to collect on the Guaranties described in the Complaint. Ocean 4660 also asserted the defense of "failure to 

14 



50. All of these affirmative defenses fail for one simple reason: Ocean 4660 waived 

them in the Forbearance Agreement. See Compl. Comp. Ex. H. 

51. Additionally, however, these affirmative defenses fail substantively. 

52. Ocean 4660 contends that if it is found liable to Comerica under the Swap 

Agreement, Ocean 4660 is "entitled to contribution from those who share a common liability as 

to any the loss [sic] allegedly suffered by Plaintiff." Defs.' Answer & Aff. Defs. to 2nd Am. 

Compl. at 2. When asked in discovery to identify those parties who share a common liability 

with Ocean 4660 under the Swap Agreement, Ocean 4660 provided the names of Frank, Dipilato 

and "Robert Cvetkovski, Shaka Jon's Beach Bars." See fflf 10 of Plaintiffs First Set of 

Interrogatories to Ocean 4660, LLC and Defendant's Ocean 4660, LLC, Responses to Plaintiffs 

Comerica Bank, First Set of Interrogatories, true and correct copies of which are attached hereto 

as Composite Exhibit "C." 

53. Ocean 4660's defense of contribution is misplaced and fails as a matter of law. 

The doctrine of contribution is one of equality in bearing a common burden. VTN Consol, Inc. 

v. Coastal Eng'g Assocs., Inc., 341 So. 2d 226, 229 (Fla. 2d DCA 1976). It attempts to 

"distribute equally among those who have a common obligation, the burden of performing that 

obligation." Schrank v. Pearlman, 683 So. 2d 559, 561 (Fla. 3d DCA 1996). See also Gortz v. 

Lytal, Reiter, Clark, Sharpe, Roca, Fountain & Williams, 769 So. 2d 484, 487 (Fla. 4th DCA 

2000) ("[a] claim for contribution arises when 'parties have a common liability to the injured 

person'"). 

54. Here, however, neither Frank, Dipilato nor Robert Cvetkovski of Shaka Jon's 

Beach Bars ("Cvetkovski") has an obligation to perform under the Swap Agreement. See 

mitigate," which speaks to Comerica's counts for damages, and the defense of "right to surplus proceeds," which 
merely addresses the issue of whether Ocean 4660 is entitled to any surplus funds after the foreclosure is completed 
and after the Subject Real Property is sold. 

15 



Compl. Comp. Ex. C. Indeed, Frank, Dipilato and Cvetkovski are strangers to the Swap 

Agreement. See id. Accordingly, these individuals cannot be said to share a common obligation 

to Comerica to perform under the Swap Agreement. Cf. Schrank, 683 So. 2d at 561-62 (finding 

contribution to be viable claim where all parties were in privity of contract with injured party). 

55. Because it is clear that the parties Ocean 4660 claims are commonly at fault for 

Ocean 4660's failure to perform under the Swap Agreement do not share Ocean 4660's 

obligation to perform thereunder, Ocean 4660's defense of contribution must fail as a matter of 

law. 

56. Ocean 4660's equitable estoppel defense also fails as a matter of law. Ocean 

4660 contends that Comerica represented to Ocean 4660 that Comerica "would negotiate 

reinstatement of the subject loan and forbear legal action, which [is] contrary to the position 

asserted in Plaintiffs Second Amended Complaint." Defs.' Answer & Aff. Defs. to 2nd Am. 

Compl. at 2. When asked during the discovery phase of this action to provide the facts 

supporting this contention, Ocean 4660 stated, "Plaintiff and Defendant have had telephone 

conferences, and met in person, to discuss resolution of the Plaintiffs assertions that the Loans 

are in default. Plaintiff, on more than one occasion, has specifically indicated to Defendant that 

it would accept a principal paydown in order to reinstate the Loans." Comp. Ex. C TflJ 11. 

57. When asked to provide documents supporting Ocean 4660's contention that 

Comerica had made such representations, Ocean 4660 replied that it "has no documentation in its 

possession at this time." See ^ 13 of Plaintiffs First Request for Production to Ocean 4660, 

LLC and Defendant's Ocean 4660, LLC, Responses to Plaintiffs' First Request for Production, 

true and correct copies of which are attached hereto as Composite Exhibit "D." 

16 



58. In other words, Ocean 4660 does not have anything in writing to support its 

contentions. See Comp. Ex. C fflf 11; Comp. Ex. D Iff 13. Ocean 4660's equitable estoppel 

defense is thus legally insufficient under section 687.0304 of the Florida Statutes, which has 

been called "Florida's Banking Statute of Frauds." See Coral Reef Land Drive Dev., LLC v. 

Duke Realty Ltd. P 'ship, 45 So. 3d 897, 903 (Fla. 3d DCA 2010). Section 687.0304 states that a 

borrower may not take legal action on "an agreement to lend or forbear repayment of money, 

goods, or things in action, to otherwise extend credit, or to make any other financial 

accommodation,, unless "the agreement is in writing, expresses consideration, sets forth the 

relevant terms and conditions, and is signed by the creditor and the debtor." Id. (emphasis 

supplied); see also § 687.0304, Fla. Stat. (2012). 

59. Ocean 4660 alleges in substance that Comerica agreed to forbear repayment, and 

to make financial accommodations to Ocean 4660 by accepting a "principal paydown," in phone 

calls and in-person meetings. See Comp. Ex. C Iflf 11. Ocean 4660 essentially conceded in 

discovery that it has no written agreement expressing consideration, setting forth the terms 

allegedly modified, and signed by the parties. See Comp. Ex. D ^ 13. As a result, its defense of 

equitable estoppel fails as a matter of law. See Coral Reef Land Drive Dev., LLC, 45 So. 3d at 

902-03 (affirming trial court's entry of summary judgment of foreclosure and denial of 

borrower's affirmative defenses and counterclaims based on estoppel). 

60. Ocean 4660's defense of accord and satisfaction also fails as a matter of law. An 

accord and satisfaction results when: "(1) the parties mutually intend to effect a settlement of an 

existing dispute by entering into a superseding agreement; and (2) there is actual performance in 

accordance with the new agreement. Compliance with the new agreement discharges the prior 
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obligations." Cirrus Design Corp. v. Sasso, 95 So. 3d 308, 311 (Fla. 4th DCA 2012) (emphasis 

supplied). 

61. Discharge of a claim by accord and satisfaction means a discharge by the 

rendering of some performance different in content from that which was claimed as due, and the 

acceptance of such performance by the claimant as full satisfaction of his claim. Share v. 

Medina, 50 So. 3d 705, 706 (Fla. 4th DCA 2010). 

62. Here, Ocean 4660 claims an accord and satisfaction because it is "currently in the 

process of selling the subject property." Defs.' Answer & Aff. Defs. to 2nd Am. Compl. at 2. 

Ocean 4660 elaborates on its efforts to sell the Subject Real Property in its written discovery 

responses. See Comp. Ex. C Yi 12. But none of these assertions, even if accepted as true, 

amounts to an accord and satisfaction under Florida law. 

63. Ocean 4660 has failed to establish, or even plead, that it entered into an agreement 

with Comerica regarding Ocean 4660's sale of the Subject Real Property whereby both parties 

mutually intended to settle their dispute related to Ocean 4660's defaults under the Loan 

Documents. Moreover, Ocean 4660 has not even pleaded actual performance of such an 

agreement—it contends only that it is "in the process" of selling the Subject Real Property. 

Defs.' Answer & Aff. Defs. to 2nd Am. Compl. at 2. And most importantly. Ocean 4660 cannot 

establish that Comerica has accepted Ocean 4660's alleged attempts to sell the Subject Real 

Property in satisfaction of Ocean 4660's obligations under the Loan Documents. 

64. Quite simply, an accord and satisfaction has not occurred between Ocean 4660 

and Comerica under Florida law. See Share, 50 So. 3d at 706 (affirming summary judgment in 

plaintiffs favor and finding that defendant failed to show he rendered performance that would 

have discharged his obligation to repay amounts owed on subject note). 
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65. Finally, Ocean 4660 wants this Court to believe that it allegedly entered into the 

Swap Agreement under duress and that therefore the Swap Agreement is unenforceable. Defs.' 

Answer & Aff. Defs. to 2nd Am. Compl. at 3. When asked to provide facts supporting this 

contention. Ocean 4660 stated that it "felt compelled" to sign the Swap Agreement and that it did 

so to "avoid defaulting on the Loan." Comp. Ex. C fTf 5. Ocean 4660 also stated it "did not 

understand how the Swap Agreement worked[.]" Id. 

66. Even if these facts are true, however, they are not tantamount to duress. 

67. Duress is only available to prevent enforcement of a contract if three elements 

exist: (i) one side involuntarily accepted the terms of the contract; (ii) the circumstances 

presented no other alternative; and (iii) said circumstances were the result of coercive conduct by 

the acts of the enforcing party. See Woodrfuffv. TRG-Harbour House, Ltd., 967 So. 2d 248, 250 

(Fla. 3d DCA 2007) (holding purchaser did not state cause of action for duress). Here, the mere 

allegation that Ocean 4660 "felt compelled" to enter into the Swap Agreement does not equate to 

duress under Florida law. See e.g., id. 

68. Moreover, whether Ocean 4660 ultimately understood "how the Swap Agreement 

worked" is not a defense. One who signs a contract is presumed to know and understand its 

contents, even if the signor is illiterate. Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Benton, 

467 So. 2d 311, 313 (Fla. 5th DCA 1985) ("The rule that one who signs a contract is presumed to 

know its contents has been applied even to contracts of illiterate persons on the ground that if 

such persons are unable to read, they are negligent if they fail to have the contract read to them"). 

69. Notably, Ocean 4660 admitted to making payments under the Swap Agreement. 

See Yi 7 of Plaintiffs First Request for Admissions to Defendant Ocean 4660, LLC and of 

Defendant's, Ocean 4660, LLC, Responses to Plaintiffs, Comerica Bank, First Request for 
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Admissions, attached hereto as Composite Exhibit "E." "[A] person by the acceptance of 

benefits may be estopped from questioning the validity and effect of a contract[.]" Scocozzo v 

Gen Dev Corp , 191 So. 2d 572, 579 (Fla. 4th DCA 1966). Thus, even assuming arguendo that 

the Swap Agreement was the result of duress, that defense is eviscerated by the fact Ocean 4660 

accepted the benefits of the Swap Agreement and began performing under it. See id, Ferrari v 

Board of Health, 5 So. 1, 5 (Fla. 1888). Simply put, Ocean 4660 ratified the Swap Agreement 

and is now estopped from challenging its formation and validity. See Scocozzo, 191 So. 2d at 

579. 

70. In sum. Ocean 4660 has failed to assert any defenses that would preclude this 

Court's entry of Summary Final Judgment of Foreclosure in Comerica's favor. 

D. All of Frank's Defenses and Affirmative Defenses Fail Because They Lack 
Legal Merit. 

71. Frank is not the borrower or mortgagor in this action, see Compl. Exs. A-C; 

Compl. Ex. E, and Frank is not a party to any contract at issue in this case. See generally Compl. 

The only reason Frank is a defendant is because he recorded various documents against the 

Subject Real Property, including a lis pendens and mechanic's lien. See Compl. ]f 42. Moreover, 

the validity of all documents Frank recorded is specious at best 

72. Nonetheless, Frank raises thirty affirmative defenses in his Answer and 

Affirmative Defenses. Not one of them prevents judgment for Comerica Bank on its counts for 

foreclosure. 

6 On September 11, 2012, Ocean 4660 admitted making payments under the Swap Agreement in its initial response 
to Plaintiffs First Request for Admission After Plaintiff served its Motion for Summary Judgment on January 18, 
2013, however, Ocean 4660 served an Amended Response and Objections to Plaintiffs First Request for 
Admissions on January 23, 2013 In relevant part, Ocean 4660 changed its admission to request number 7, to an 
objection On January 24, 2013, the Court entered an order that required Ocean 4660 to file better answers to 
Plaintiffs First Request for Admissions, including its response to request number 7, by February 13, 2013 
Regardless, the fact that Ocean 4660 made payments under the Swap Agreement is corroborated by the Affidavit of 
Alan Blankstein filed in support of this Motion for Summary Judgment 
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73. For example, Frank's Tenth and Eighteenth affirmative defenses are based on the 

misplaced argument that this action should have been filed in the State of New York. See 

Frank's Answer with Aff. Defs. at 20, 25. These defenses lack any legal merit and contradict 

Florida law, which mandates that an action involving real property be filed in the county in 

which the subject property is located. § 47.011, Fla. Stat. (2012). The Subject Real Property is 

located in Broward County, Florida, see Compl. Ex. E, and therefore this action was properly 

filed in this Court. See §47.011. 

74. The majority of Frank's remaining affirmative defenses (including his First, 

Second, Fifth, Sixth, Seventh, Eight, Eleventh, Twelfth, Fourteenth, Fifteenth, Twenty-First, 

Twenty-Second and Twenty-Fifth) are based on the misplaced notion that the Swap Agreement 

somehow invalidated the Mortgage. E.g., Frank's Answer with Aff. Defs. at 7-11. Aside from 

the fact that Frank is not a party to the Swap Agreement and therefore does not have standing to 

contest its validity, Frank's arguments fail substantively. 

75. Under Frank's theory, the First Note was the security for the Mortgage. See id. 

Following this misconception, Frank argues that the Swap Agreement substituted the First Note 

for another security interest, thereby disposing of the collateral that secured the Mortgage. See 

id. 

76. This argument is completely misguided and only highlights Frank's gross 

misunderstanding of how the Mortgage, First Note, and Swap Agreement work. The security for 

the Mortgage is the Subject Real Property, not the First Note. See Compl. Ex. E. The Mortgage 

provides that if Ocean 4660 defaults under the First Note (as it has in this case), then Comerica 

may foreclose on the Subject Real Property to protect its interest. See id. Frank does not argue 

in any of his defenses that Comerica swapped the Subject Real Property; instead, he harps on the 
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false notion that Comerica swapped the First Note. Frank's Answer with Aff. Defs. at 7-11. 

The Subject Real Property was never "swapped," however. Accordingly, Frank's arguments fail. 

77. Additionally, nothing is physically "swapped" under the Swap Agreement, which 

is why it references a "notional schedule." See Compl., Ex C. Put simply, the Swap Agreement 

served as a hedge for Ocean 4660 against the risk of an increased interest rate pursuant to the 

variable interest rate set forth in the First Note. See id. The Swap Agreement did not release 

Ocean 4660 from its obligations to repay the Loans and certainly did not release Comerica's 

security interest in the underlying real property. See id. 

78. In sum, Frank's First, Second, Fifth, Sixth, Seventh, Eight, Eleventh, Twelfth, 

Fourteenth, Fifteenth, Twenty-First, Twenty-Second and Twenty-Fifth affirmative defenses are 

nonsensical and legally inaccurate. Accordingly, they fail. 

79. Moreover, Frank's defenses fail as a matter of law because they are deficiently 

pleaded. Indeed, they are replete with conclusory allegations unsupported by allegations of 

ultimate fact. E.g., Frank's Answer with Aff. Defs., Aff. Defs. 2, 4, 5, 6, 9, 11, 12, 13, 16, 17, 

19, 20, 24, 25, 26, 27, 29, and 30. 

80. For example, Frank concludes in his Fifth affirmative defense that Comerica "has 

unclean hands" and is estopped from foreclosing because "upon information and belief, the 

plaintiffs fraud." Id. at 13, f 44. Frank also contends that Comerica "is barred from bringing 

this action by the applicable Statute of Frauds." Id. at 24, f̂ 111. Frank fails, however, to allege 

a single fact in support of these or his remaining defenses. See id. 

81. Such pleading tactics are improper. In Florida, "[t]he requirement of certainty 

will be insisted upon in the pleading of a defense; and the certainty required is that the pleader 

must set forth the facts in such a manner as to reasonably inform his adversary of what is 
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proposed to be proved in order to provide the latter with a fair opportunity to meet it and prepare 

his evidence." Zito v. Washington Fed. Sav. & Loan Ass'n of Miami Beach, 318 So. 2d 175, 176 

(Fla. 3d DCA 1975) (emphasis supplied). Accord Walker v. Walker, 254 So. 2d 832, 834 (Fla. 

1st DCA 1971) (stating that requirement of certainty will be insisted upon in pleading of 

defense). Indeed, "[a] plaintiff is as much entitled to be aware of the ground upon which it is 

claimed he should not recover as is a defendant to be apprised of the basis of the plaintiffs 

claim." Id. 

82. Furthermore, a party is not burdened with resorting to discovery to be apprised of 

the essentials of the charge made against him. Romans v. Warm Mineral Springs, Inc., 155 So. 

2d 183, 184 (Fla. 2d DCA 1963). Discovery was never intended to alter the requirements of 

pleading. Id. 

83. Frank's Second, Fourth, Fifth, Sixth, Ninth, Eleventh, Twelfth, Thirteenth, 

Sixteenth, Seventeenth, Nineteenth, Twentieth, Twenty-Fourth, Twenty-Fifth, Twenty-Sixth, 

Twenty-Seventh, Twenty-Ninth, and Thirtieth "affirmative defenses" do not in any way apprise 

Comerica of the grounds upon which Defendant claims that Comerica cannot recover. See 

Frank's Answer with Aff. Defs. at 11-16; 19-25; 27-30. And despite his obligation to set forth 

the facts in such a manner as to reasonably inform Comerica of what Frank proposes to prove so 

as to provide Comerica with a fair opportunity to meet that proof and prepare its evidence, Zito, 

318 So. 2d at 176, Frank makes mere conclusory statements of law. 

84. It is well-settled in Florida, however, that merely pleading conclusions of law 

unsupported by allegations of fact when pleading defenses is legally insufficient. Cady v. Chevy 

Chase Sav. & Loan, Inc., 528 So. 2d 136, 138 (Fla. 4th DCA 1988); Bliss v. Carmona, 418 So. 

2d 1017, 1019 (Fla. 3d DCA 1982) (citing Chris Craft Indus., Inc. v. Van Valkenberg, 267 So. 
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2d 642, 645 (Fla. 1972)). Furthermore, such deficient, incomplete pleading deprives Comerica 

of a fair opportunity to address Frank's allegations. See Zito, 318 So. 2d at 176. 

85. Because Frank failed to plead any facts in support of his Second, Fourth, Fifth, 

Sixth, Ninth, Eleventh, Twelfth, Thirteenth, Sixteenth, Seventeenth, Nineteenth, Twentieth, 

Twenty-Fourth, Twenty-Fifth, Twenty-Sixth, Twenty-Seventh, Twenty-Ninth, and Thirtieth 

"affirmative defenses," the affirmative defenses fail as a matter of law. 

IV. CONCLUSION 

86. There are no genuine issues of material fact as to Ocean 4660's defaults under 

the Loan Documents. The defendants have failed to plead any defenses that would preclude this 

Court's entry of a judgment of foreclosure. 

87. Summary judgment should therefore be entered in favor of Comerica and against 

Ocean 4660 as to Counts IV and V of Comerica's Complaint. 

WHEREFORE, Plaintiff Comerica Bank requests that the Court enter summary final 

judgment as to Counts IV and V of its Complaint against Ocean 4660 in the amounts due 

Comerica, including principal, interest, late charges, costs, expenses, and attorneys' fees; decree 

that the mortgage lien interests of Comerica are superior and paramount to all liens, rights, title 

and interest of any Defendant, or any party claiming by, through, under or against any 

Defendant, and that such liens, rights, title or interest of any Defendant named herein or hereafter 

made a Defendant or any party claiming by, through, under or against any Defendant be forever 

barred and foreclosed; and that the Court retain jurisdiction over this matter to enter such further 

orders as may be necessary and proper. 
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